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but he may allow such part only if and
to the extent that he determines that
the amount allowed will not result in
the evasion or avoidance of Federal in-
come tax for which the acquisition was
made. The district director is also au-
thorized to use other methods to give
effect to part of the amount disallowed
under section 269(a), but only to such
extent as he determines will not result
in the evasion or avoidance of Federal
income tax for which the acquisition
was made. Whenever appropriate to
give proper effect to the deduction,
credit, or other allowance, or such part
of it which may be allowed, this au-
thority includes the distribution, ap-
portionment, or allocation of both the
gross income and the deductions, cred-
its, or other allowances the benefit of
which was sought, between or among
the corporations, or properties, or
parts thereof, involved, and includes
the disallowance of any such deduc-
tion, credit, or other allowance to any
of the taxpayers involved.

[T.D. 6595, 27 FR 3597, Apr. 14, 1962]

§1.269-5 Time of acquisition of con-
trol.

(a) In general. For purposes of section
269, an acquisition of control occurs
when one or more persons acquire ben-
eficial ownership of stock possessing at
least 50 percent of the total combined
voting power of all classes of stock en-
titled to vote or at least 50 percent of
the total value of share of all classes of
stock of the corporation.

(b) Application of general rule to cer-
tain creditor acquisitions. (1) For pur-
poses of section 269, creditors of an in-
solvent or bankrupt corporation (by
themselves or in conjunction with
other persons) acquire control of the
corporation when they acquire bene-
ficial ownership of the requisite
amount of stock. Although insolvency
or bankruptcy may cause the interests
of creditors to predominate as a prac-
tical matter, creditor interests do not
constitute beneficial ownership of the
corporation’s stock. Solely for pur-
poses of section 269, creditors of a
bankrupt corporation are treated as ac-
quiring beneficial ownership of stock of
the corporation no earlier than the
time a bankruptcy court confirms a
plan of reorganization.

§1.269-6

(2) The provisions of this section are
illustrated by the following example.

Example. Corporation L files a petition
under chapter 11 of the Bankruptcy Code on
January 5, 1987. A creditors’ committee is
formed. On February 22, 1987, and upon the
request of the creditors, the bankruptcy
court removes the debtor-in-possession from
business management and operations and ap-
points a trustee. The trustee consults regu-
larly with the creditors’ committee in for-
mulating both short-term and long-term
management decisions. After three years,
the creditors approve a plan of reorganiza-
tion in which the outstanding stock of Cor-
poration L is canceled and its creditors re-
ceive shares of stock constituting all of the
outstanding shares. The bankruptcy court
confirms the plan of reorganization on
March 23, 1990, and the plan is put into effect
on May 25, 1990. For purposes of section 269,
the creditors acquired control of Corporation
L than March 23, 1990. Similarly, the deter-
mination of whether the creditors acquired
control of Corporation L no earlier with the
principal purpose of evasion or avoidance of
Federal income tax is made by reference to
the creditors’ purposes as of no earlier than
March 23, 1990.

[T.D. 8388, 57 FR 346, Jan. 6, 1992]

§1.269-6 Relationship of section 269 to
section 382 before the Tax Reform
Act of 1986.

Section 269 and §§1.269-1 through
1.269-5 may be applied to disallow a net
operating loss carryover even though
such carryover is not disallowed (in
whole or in part) under section 382 and
the regulations thereunder. This sec-
tion may be illustrated by the fol-
lowing examples:

Example 1. L Corporation has computed its
taxable income on a calendar year basis and
has sustained heavy net operating losses for
a number of years. Assume that A purchases
all of the stock of L Corporation on Decem-
ber 31, 1955, for the principal purpose of uti-
lizing its net operating loss carryovers by
changing its business to a profitable new
business. Assume further that A makes no
attempt to revitalize the business of L Cor-
poration during the calendar year 1956 and
that during January 1957 the business is
changed to an entirely new and profitable
business. The carryovers will be disallowed
under the provisions of section 269(a) with-
out regard to the application of section 382.

Example 2. L Corporation has sustained
heavy net operating losses for a number of
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years. In a merger under State law, P Cor-
poration acquires all of the assets of L Cor-
poration for the principal purpose of uti-
lizing the net operating loss carryovers of L
Corporation against the profits of P Corpora-
tion’s business. As a result of the merger, the
former stockholders of L Corporation own,
immediately after the merger, 12 percent of
the fair market value of the outstanding
stock of P Corporation. If the merger quali-
fies as a reorganization to which section
381(a) applies, the entire net operating loss
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to
the application of section 382.

Example 3. L Corporation has been sus-
taining net operating losses for a number of
years. P Corporation, a profitable corpora-
tion, on December 31, 1955, acquires all the
stock of L Corporation for the purpose of
continuing and improving the operation of L
Corporation’s business. Under the provisions
of sections 334(b)(2) and 381(a)(1), P Corpora-
tion would not succeed to L Corporation’s
net operating loss carryovers if L Corpora-
tion were liquidated pursuant to a plan of
liquidation adopted within two years after
the date of the acquisition. During 1956, P
Corporation transfers a profitable business
to L Corporation for the principal purpose of
using the profits of such business to absorb
the net operating loss carryovers of L Cor-
poration. The transfer is such as to cause the
basis of the transferred assets in the hands of
L Corporation to be determined by reference
to their basis in the hands of P Corporation.
L Corporation’s net  operating loss
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to
the application of section 382.

[T.D. 6595, 27 FR 3597, Apr. 14, 1962, as amend-
ed by T.D. 8388, 57 FR 346, Jan. 6, 1992]

§1.269-7 Relationship of section 269 to
sections 382 and 383 after the Tax
Reform Act of 1986.

Section 269 and §§1.269-1 through
1.269-5 may be applied to disallow a de-
duction, credit, or other allowance not-
withstanding that the utilization or
amount of a deduction, credit, or other
allowance is limited or reduced under
section 382 or 383 and the regulations
thereunder. However, the fact that the
amount of taxable income or tax that
may be offset by a deduction, credit, or
other allowance is limited under sec-
tion 382(a) or 383 and the regulations
thereunder is relevant to the deter-
mination of whether the principal pur-
pose of an acquisition is the evasion or
avoidance of Federal income tax.

[T.D. 8388, 57 FR 346, Jan. 6, 1992]

26 CFR Ch. | (4-1-05 Edition)

§1.270-1 Limitation on deductions al-
lowable to individuals in certain
cases.

(a) Recomputation of taxable income.
(1) Under certain circumstances, sec-
tion 270 limits the deductions (other
than certain deductions described in
subsection (b) thereof) attributable to
a trade or business carried on by an in-
dividual which are otherwise allowable
to such individual under the provisions
of chapter 1 of the Code or the cor-
responding provisions of prior revenue
laws. If, in each of five consecutive tax-
able years (including at least one tax-
able year beginning after December 31,
1953, and ending after August 16, 1954),
the deductions attributable to a trade
or business carried on by an individual
(other than the specially treated de-
ductions described in paragraph (b) of
this section) exceed the gross income
derived from such trade or business by
more than $50,000, the taxable income
computed under section 63 (or the net
income computed under the cor-
responding provisions of prior revenue
laws) of such individual shall be recom-
puted for each of such taxable years.

(2) In recomputing the taxable in-
come (or the net income, in the case of
taxable years which are otherwise sub-
ject to the Internal Revenue Code of
1939) for each of the five taxable years,
the deductions (other than the spe-
cially treated deductions described in
paragraph (b) of this section with the
exception of the net operating loss de-
duction) attributable to the trade or
business carried on by the individual
shall be allowed only to the extent of
(i) the gross income derived from such
trade or business, plus (ii) $50,000. The
specially treated deductions described
in paragraph (b) of this section (other
than the net operating loss deduction)
shall each be allowed in full. The net
operating loss deduction, to the extent
attributable to such trade or business,
shall be disallowed in its entirety.
Thus, a carryover or a carryback of a
net operating loss so attributable, ei-
ther from a year within the period of
five consecutive taxable years or from
a taxable year outside of such period,
shall be ignored in making the re-
computation of taxable income or net
income, as the case may be.
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